ORIGINAL

FEDERAL MARITIME COMMISSION, WASHINGTON, D.C.

FILED

Informal Docket No. 1949(I) AN 29 2015

Federal Maritime Commission
Office of the Secretary
WALTER MUZORORI,

Claimant

vs‘

CANADA STATES AFRICA LINES INC. (CSAL),
Respondent

ANSWER TO SMALL CLAIMS COMPLAINT AND ASSIGNMENT

Respondent Canada States Africa Lines, Inc. (“CSAL”) by and through its attorneys,
Foley & Lardner LLP, as and for its Answer to the Small Claims Complaint and Assignment
filed by WALTER MUZORORI (“Claimant”), states as follows:

I Respondent admits that CSAL is a shipping company incorporated in Canada
with offices at 478 McGill Street, Montreal, Quebec H2Y 2H2, Canada. See Respondent’s
Affidavit, Muzorori v. Canada States Africa Lines, Inc., (Fed. Mar. Comm’n. 2015) (No.
1949(1)), at Exhibit 1.

2 Respondent admits that Claimant booked carriage from Baltimore, Maryland to
Cape Town, South Africa for two (2) used Volvo 2005 road tractors (“Cargo”) aboard the CSAL
vessel Atlantic Impala. See Bill of Lading No. BACP0314002 (May 10, 2014), at Exhibit 2.

< Respondent admits that that Claimant asked CSAL to change the Cargo’s Port of

Discharge (“POD”) to Walvis Bay, Namibia while the Atlantic Impala was en route to Cape
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Town. Respondent further admits that Claimant and CSAL subsequently exchanged
communications discussing Claimant’s request.

4, Respondent denies that CSAL failed to perform under the carriage contract. The
Claimant’s clearing agent at Walvis Bay presented Respondent’s agent with a draft Bill of
Lading proposing Cape Town as the POD, see Draft Bill of Lading, at Exhibit 3, which was the
same as the previously-agreed POD. Consequently, the Claimant’s own miscommunications and
commercial oversights caused the circumstances and alleged injuries stated in his claim.
Additionally, CSAL states that other operational complications involving the Cargo compelled
the Atlantic Impala to discharge the cargo at Cape Town. This discharge was consistent with the
original Bill of Lading and CSAL’s discretion under the carriage contract, see Exhibit 2, as well
as the draft Bill of Lading presented by Claimant’s clearing agent at Walvis Bay. See Exhibit 3.

5. Respondent denies that it is liable for any of the $21,948 in transportation costs
that Claimant allegedly incurred for all of the reasons identified in paragraphs 4 and 5, supra.
Respondent further denies that CSAL refused to communicate with Claimants or seek an
equitable resolution to this dispute. Instead, Claimant terminated his negotiations with CSAL
and now refuses to resolve this dispute in the manner previously agreed by the parties under the

carriage confract. See Exhibit 2 at Art. 3.

AFFIRMATIVE DEFENSES

i. CSAL does not agree to the informal resolution of this claim by the Federal
Maritime Commission, see Exhibit 1. Nor does CSAL waive the terms of the carriage conitract,
which require that any claims “be decided exclusively by arbitration in New York before a single
arbitrator pursuant to the rules of the Society of Maritime Arbitrators if not exceeding $50,000
...7 See Exhibit 2, at Art. 3. (emphasis added). Because the Federal Arbitration Act mandates

contractually-based compulsory and binding arbitration, see Pub. L. 68-401, 43 Stat. 833 (Feb.

2
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12, 1925), the Claimant must arbitrate this dispute in the manner agreed under that carriage
contract. See Southland Corp. v. Keating, 465 U.S. 1 (1984). Consequently, the carriage
contract’s arbitration clause is binding on both parties and the Commission should not entertain
the Claimant’s attempt to “shop” for an alternative forum.

2. Assuming ad arguendo that the Commission may exercise jurisdiction in this
manner, the Claimant is responsible for the alleged damages because he and/or his clearing agent
miscommunicated information regarding any potential POD change.

3. Assuming ad arguendo that the Commission may exercise jurisdiction in this
manner, the carriage contract states that CSAL “shall not be liable for any direct, indirect
consequential, or special damages, or for any other losses sustained through delay of the
[Cargo].” See Exhibit 2, at Art. 17. Even if Claimant should show the alleged breach, which he
cannot, Respondent cannot be held liable for any consequential damages that Claimant alleged

incurred by shipping the Cargo from South Africa to Nammbia.

PRAYER FOR REIIEF

WHEREFORE, CSAL respectfully requests that the Commission dismiss Claimant’s
Complaint with prejudice, permit the Parties to arbitrate this claim as required under the Federal
Arbitration Act, and award CSAL attorney fees and costs given the frivolous nature of this claim.

CANADA STATES AFRICA LINES INC. (CSAL)
By its Attorneys:

Steven B. Chameides oy W ‘6_,,—‘#/-

Christopher M. Swift

Foley & Lardner LLP

3000 K Street, N.W., Suite 600
Washington, D.C. 20007
(202) 672-5300 — Telephone
(202) 672-5399 -- Facsimile

4825-2700-2401.1



Canada States Africa Lines Inc. (CSAL)
By, M&nmulac

Milena Dimitrova, First Vice President
478 McGill Street

Montreal, Quebec H2Y 2H2 Canada

Verification

Province of Quebec
City of Montreal

Milena Dimitrova, being duly sworn on oath deposes and says that she is the First Vice
President of Canada States Africa Lines Inc. (CSAL), and is the person who signed the foregoing
Answer that he has read the Answer and that the facts stated therein, upon information received
from others, affiant believes to be true.

Subscribed and sworn to me, a notary public in and for the Province of Quebec, City of
Montreal, this _<77”” _ day of January, 201 5.

4

A/ y L& 72 _{I_',’A (A 2L _.'_j"x_.

Notary Public / Commissioner of Oaths
My Commission Expires: ANev. & 22
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Federal Maritime Commission
Washington, DC.
Informal Docket No. 1949(1)

Certificate of Service

I hereby certify that I have this day served the foregoing document upon all

parties of record in this proceeding by sending a copy to each such person in sufficient time to

reach such person on the date the document is due to be filed with the Commission.

Dated at Washington, D.C. this 3*¢’\+L‘day of January, 2015.

Signature
O dsto @\(_:?"" AN
FFor Canada State Africa Lines, Inc. (CSAL)
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EXHIBIT 1



Federal Maritime Commission
Washington, DC.
Informal Docket No. 1949(1)

Respondent's Affidavit

I do not authorize the Small Claims Officer to determine the above-numbered claim in
accordance with subpart 8 (46 C.F.R Part 502) of the Commission's informal procedure for
adjudication of small claims subject to discretionary Commission Review,

AE Tawa ar | 015

(Date) <
; / r .
. //Q? Lot Lot/a_
(Signed)
First Vice President, Canada States Africa Lines. Inc.
(Capacity)
Verificafion
Canada
Province of Quebec
City of Montreal

Milena Dimitrova, being first duly sworn on oath deposes and says that he or she is the
First Vice President of Canada States Africa Lines, Inc., and is the person who signed the
foregoing and agrees without qualification to its truth.

Subscjed and swom to before me, a notary public in and for the Province of Quebec,
Canada, this “*day of January, 20135.

-
. s
!

(Commisstoner for Qaths) Y
My Commission Expires:

4836-4536-9377.1




EXHIBIT 2
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EXHIBIT 3



From: Rencia Balhac {mailto:RenciaB@sturrackorindrod.com]

Sent: Friday, June (06, 2014 9;06 AM

To: CSALINE Ivan Kokorzhytskyi

Cc: Armando Calaca; Mitchell Cotts Darryn L
Subject: RE: BACP03140002 (PCD changing)

Good Day Ivan

Please be advised that | received the draft bill from the clearing agent as per attached.

Thank you..,

Sturrock Grindrod Rencia Balhao

M aritime Freight Coordinator Clerk

As Agents only

Grindrad House, 174 3™ Street, Walvis Bay

PO Box 529, Walvis Bay, 8000, Namibia

P +264 64 219 550, F +26 64 203 994, M +264 81 682 3938
E RencizB@sturrockgrindrod.com

v siurrgckarindrod. com

Intereri v L

R e — 3 it RN 2 e,

f Sturrock Grindrod Sturrock Grindrod Maritime {Namibia)
Maritime A member of the Sturrock Grindrod Maritime Group

Disclaimer
All business is undertaken subject to the standard trading conditions of the company and the South African Assaciation of Ship
Operators and Agents, copies available on request.



EHEPER (EXPORTER (CCHFLETE FWie AND ADDRESS) [EocKiNG NS BILL OF LALRNG NGO
S002863CH BACF03140002

344 REDBUD DRIVE [EXPORT REFERENCESR
OXFORD PA 19363 USA
TEL: 484-880-5964

CONSIGNEE [COMPLE TE MAME AND ADDREGS) FFORWARDING AGENT, FM G NOY
RONALD MACHUMI

19 UITERWYK STREET VAN REEBIEKSHOFF
BELLVILLE 7530 CAPE TOWHN

SOUTH AFRICAR

NISTIEY PARTY (GOMILETE RANE ARD ATIGRE 55) AL 50 ROTEV-ROUTING & INSTRUCTIONS
RONAED MACHUMI

19 UITERWYX STREET VAN REEBIEKSHOFF
BELLVILLE 7533 CAPE TONWN

SQUTH AFRICA

PLACL OF INMTIAL RCGEIPT? YBLACE OF NITIAL RECEIFT' [POINT AND GLUNTRY GF GRIGI;

i

VESBEL WY FLAG PORT OF LDADING LOADING PIER / TERMINAL
ATLANTIC IMPALA S403 MALTA {BALTIMORE

i+

PORT OF DISCHARGE {PLACE OF DELIVERY BY ON-CARRIER *  [PLACE OF DELIVERY BY ON-CARRIER™
CAPE TOWN

PARTICULARS FURNISHED BY SHIFFER ~ CARRIZR NQT RESPONSIBLE

Cantairrer No fSaal No. Mo of Pkgs Deseripfion of Packages and Gueds ’ Grosa Woght Maagumna
Marks and Mumbers KGS

2 X UNIT(S) 12700.00 [15¢.00
--- ROAD TRACTORS, USED emmeemmeae e e
2 VIN: 4VANCOGH3ISEN396534 - VOLVO 2005 12700.00 |150.00

VIN: 4V4ANCOHGHXENISE52% - VOLVO 2005

VEHICLES NEW OR USED RECEIVED WITHOUT
TECHNICAL INSPECTION AND WITHOUT CHECKING
EQUIPMENT AND ACCESSORIES INSIDE OR QUTSIDE
AND ANY LOOSE ITEMS INSIDE VEHICLE, THEREFORE
CARRIER, SHIFP OWHER, STEVEDORE AND TERMINAL
OFERATORS NOT RESPONSIEBLE FOR ANY LOSS OR
DAMAGE OF WHATEVER CAUSE AND WITHOUT
LIABILITY AS TO CONDITICHN OF VEHICLE.

Lk R

FREIGHT PREFARID

LE Rk

AES ITN: X20140507396159

"CARRIED ON DECK WITH SHIPPER'S PERMISSION AND KNOWLEDGE,
CARRIER IS WITHOUT LIABILITY FOR LOSS AND DAMAGE
HOWSOEVER CARUSED"

THESE COMMODITIES, TECHNOLOGY OR SOFTWARE WERE EXPORTED FROM THE UNITED STATES IN ACCORDANCE WITH THE EXPORT ADMINISTRATION REGULATIONS,
DIVERSION CONTRARY TO LLS.LAW PRCHIATED,

RECENED On 20aid the: 508 &3 Contling! of Paekbges of eler thipp ng anits sokd 1o ceviain tha gueds describad sbove in apcarent gacd erder and cocdiban anlggs orhprwge salad weighl mednac. marks, nambars, queal by cortoala and value unhnown, for raasper! ond
defivery al he port o place stae beron et Consignecs er Ihe¥ Agslans. (aey paying all freight dee pas oner Ghages IRcured A accaidir oo wilh the Terrs and Cengitions contings on Y4 faca and bagk of th Bil: of Led ng

-NAGCEPTING B, Bill of Liadwry. Mecghiont wxprosshy sy Unak Conbmnurs sy b sieeaus G dech w el nulce puercuar | e St 150 0 Bach o s Bill oF Lubog, ol gtcdpts a0 dgives W dlt de o kewdng ieens aed coedibons J0e udisg gularains). sl willer,
wtinbad, eiorakoertd O Dlher & e mGosperdbed B (uBy o of Wy st Gl el nat by Nbchasl

DELIVERY QPTEONS fi Claritintien:ped G, 1A) gt wrrelalfsg in b oort allerl wxpicstion of fiee arw puiod (B Carre Padage anangeminls et g nied calds of Ciniet paraliy in advie oo, and (] S8erchant Fauluse sutject o eilen deposi witi Canw of fuf
“slaca TNt daliar of the Coman-er o sl-er secunly arangemes socertabla 17 Sarier

Meto “gpdadeil giod oodef and e hhey wher Laec v Feberance o Lioixds tal are melai or wocd/panes prodsets goes agl maan fhat, e rezenmed, JEcy Socds of e padkazing forast were free of waibke staming, chatng, culkng or reakages of of moniure o oF et
St BIon of el er coasRguences arect, ar thal the pas<ade and rarking of e Getds wete addgquate W atiure lher sals Eac ot and proper debvery IF M SNppar 53 requasda, 8 3 basbde bl al lading wl be mausa omiing the iegzing delinion aad seding forh aw
~imlinns ax b sburing chefirg comng, breakage memnm Mo 1AM MAay ADARANON (P4 MAlSY DF DY TIAGGS rAcsta. | Ted AwY Cancihine s coot oot g e bads henen]

* Apnlcabia onty whea documeart aeed for e pgr-tarspan

** FOF IR Only R A0 AN UG R Anpe AL an

Azel ol d Bllz of Lazirp descluding cepos) s rercay lnsucd by Garor®- ofihe 6ara banor ) dao, ony St whieh bolng Decompheted tho cthzes shalt be vos. One crginal Bl of Lading mus! Ea swraidernd for do very of Goods

0N BEHALF OF MASTER

By

ISSUED AT: DATED; 05.10.2014

MO/DAYIYR



